DOCDHEHT EESOHE 



EC 



116 229 



AUTHOT^ 
TITLE 

INSTITOTIOIT 
PUB DATE 
NOTE 

AVAILABLE PEOH. 



EDBS PEICE 
PESGEIPTOES 



IDBWTIFIEES 



- CS 202 U32 

Connors, Mary M. 

Pre ju'dicial Publicity: An Assessment. Jourjialiso 
Monographs No. 

Association for Education in Journalism. 
Sep 75 

uip. ■ ^ ' ,v ■ 

Prof. Harold Wilson, AEJ Publications Manager, School 
of Journalism and Mass Communications, .Dniversity of. 
Minnesota, Minneapolis, -Minnesota 55455 ($2.50) 

BF-$0.76 HC-$1. 95 Plus Postage 

Behavioral Science Research; *Bias; Civil Eights; 
♦Court Litigation; *Freeaom of Speech; Higher " ' 

Education; Journalism; justice; Literature Reviews; 
Mass Hedia; ♦News Media; *Nevs Reporting; 
Publicize - 
Free- Press Fair Trial; *Pretrial Publicity 



ABSTRACT 

Findings from th^e behavioral sciences suggest that 
'prejudicial publicity can in some cases influence the outcome of a 
trial. Studies directed at the jury trial situation yield amibiguous 
results but provide some evidence that potential jurors can be 
prejudiced by pretrial publicity. However, the question "Does 
pretrial publicity bias the verdict?" has only begun to be addressed. 
"In the jury situatibn, in order to influence the verdict, prejudicial 
information must survive a series of steps in the trial process: from 
the initial call as a juror, when the individual's role changes from 
that of private citizen to that of impartial observer, through^ 
diliberation and decision. Each step in the proceeding should make - 
bias less likely to survive. The likelihood that prejudicial . 
information will survive the trial and deliberation process; is 
unknown, although- evidence now exists to indicate that it can. survive^ 
both.^ (RB)~ ♦ 
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Journalism Monggraphs V 
D^Bruce: • , 

As one. who went to Illinois largely because of Wilbur Schramm's 
presence (only to see him slip away to sunny JEalifomia a few months 
later), rd like ta mention a few items that I tliink should have been 
incorporated in the listing of his contributions. (JM No. 36, "Con* 
tributions of Wilbur Scliramm to Mass Communication Research/' 
October 1974) 

Although the omission of the original edition (1954) of The Process 
and Effects of Mass Communication may have been an oversight or a 
typographical error,' there are at least twq other items, technically 
unpublished, that shouldn't be lost. 

These are: The Nature of Psychological Warfare, written with the as- 
sistance of Daniel Katz, Willmoore Kendall and Theodore Vallance 
for the Operations Research Office of Jolins Hopkins. It was labeled 
as Technical Memorandum ORO-^T-214, and an edition of 250 copies 
was duplicated early in 1953. It is an excellent book of some 288 pages. 
Another project for USIA resulted in a collection of abstracts (by 
Hideya Kumata and Raymond Wolfinger), statements abstracted from 
them, and an introduction making sense of the whole thing on ''What 
We Know About Attitude Chance through Mass Communications" by 
Schramm. '^(I wonJt even try to. describe its physical form and 9thcr 
indicia). . ' • ^ 

y [ Beit regards, 

jfohn M. Kittross 
Temple University 
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Introduaion 



In the legal literature, the influence of the 
media on trial justice is usually referred to as "the conflict betwieen 
a fair trial and a free prcsSj'\or "fair trial v. free press." In the 
journalistic literature it is more often called "free press t;. fair 
trial." Both point to the basic antagonisms that exist between die 
Values and goals of .the journalistic system and those of the legal 
system. Each claims prior rights. However, the Constitution's 
framers, aware of the requirements for a fair trial but schooled, 
t6 their rcgret'J^n the effects of secret proceedings, refused to grant 
precedence to either. The conflict between these giant institutions 
surfaces in many ways, but much of the conflict concerns publicity 
surrounding cruiiinai trials. .% 

Regarding court issues, the media claim the right to disseminate 
information (based on guarantees of the First Amendment to tlie 
Constitution) and to gather information (based on both First 
Amendment rights and the Sixth Amendment right to a public 
trial.) However, the special right of die media to gather informa- 
tion has never been affirmed by the high court. For instance, in 
Bramburg v. Hayes (408 U.S. 665, 1972) the Supreme Court, 
while acknowledging the special need q£ the media to gather 
information, said: "The First Amendment does not guarantee the 
press a constitutional right of special access to information not 
available to the public generally."** 

The media base the need for access to the judicial system on 
the following argument. Although atone time a trial was "public" 
if spectators were not barred from the courtroom* today the pos- 
4sibility that some members of the public could attend a trial is 
not sufficient. In our specialized society it is not possible for the 
public to be informed of events of pu{)lic interest without the 
iritervention of the media. Therefore, it is the responsibility 
of the media to inform the public concerning public issues, and 
this the media must do as they see fit. 

• Notcs^e given at die end. 
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* 

The judiciary fears that tlie media, in pursuing their own 
interpretation of the public interest, will interfere in the 1^1 
process, and particularly with the .reqyirement oi an impartial 
jury, a jur-y which must be selected from $he very community 
served b)i tlie media. Each ^ide believes the interests it seeks to 
protect are paranioun^, while each questions the real -motives of 
the other. * " * 

i Tlae term "fair trial v. free press" itself emphasizes the best of, 

1 both sides: it is said that the law is as much interested in an 
\ efficient trial, one concluded without likelihood of appeal and 
1 without outside challenge to its aut^iority,'as it is in a fair trial. 
Some even ^uggest that, in fact if not in theory, the defendant is 
tljc least of the concerns of tlie legal system.- On the inedia side, 
the vfitue of informing the public can be reduced to "giving the 
public what it wants," resulting in a style of reporting thatvitjeks, 
not truth, but, as- Swindles observes, "the level of the lurid and , 
the salacious."^ Taking the more moderate view, the courts fear 
that pretrial publicity may inflimie die community and this, 
together with actual distortion of facts, can deny the defendant 
■ a fair trial. The media counter that it^ is their obligation to in- 
form the public of public events and tlie operations of public 
institutions. They assert that onjy by slfttidihg light on their 
day-to-day fynctioning can die courts be held to a high standard 
of justice. f"' 

,The sections that follow treat the historical evolution of de- 
cisions related to' the ft«3>Hnfihl/free press issue in die area of 
^ c "prejudiciar* publicity, summarize the evidence concerned %vith . 

tlie eflecfe of such publicity and give an assessment of the solutions 
proposed to deal with' this problJ^^^^>N^^ ' . 
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The Controversy 



Clearly die media desire greater access to^t 
courts than they now- enjoy. Photographers and the broadcast 
media continue to be excluded from the courts in most jurisdic- 

^tions even though the main arguments on whicji their exclusion 
has rested (disruption of proceedings, dis'traction^ of participants, 
'etc*) long since have ceased to apply> It will be assumed that the 

' question being considered here is liot whether media rights will 
bje extended, but whether the media will retain the freedoms^ 
they now exercise.'* Tiiose who speak for the media are virtually 
unanimous in tlieir determination to retain at Jeast the present 
level of access. Representatives of the legal profession differ 

^ among themselves on this issue. 

Sonle who would restrict .the mcdii}^ argue that the public's 
right to know is not a constitutional right, and is in fact ertc 
that )ias been "frequently restricted."? They remind the press 
that the constitutional guarantee of a public trial is th6 right of 

' a defendant, not the right of the public. Odiers view the media 
* as an enemy with wliich tUey are locked in combat. Addressing the 
issue of -broadcast access to the courts, McCijllough writes: 

For the present, the TV and radio interests have been repulsed, but 
we may be sure that the powerful TV interests will return to^ the 
attack, r . . Just as \ve must defend and rewin our liberties in ^aeli 
generation, so wo must be prepared to meet the TV interests again 
and again at tlic courtroom door.f 

Others find themselves uneasy about die possible effects of pretrial 
publicity, but emphasize the important functions the media ful- 
fill as "watchdog of the judicial system, weapon against cor- 
ruption of police, prosecutors ajad oilier law enforcement person- 
nel^, reducing community anxiety about what police tire accom- 
plishing."' Even those most c-ritical of the press draw the dis- 
tinction between crime reporting in general (whiclv they believe the 
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media should be free to do) and reporting events which "impact 
the democratic process and individual, liberties"* which they 
believe should be restricted. 
One judge^^ even argues that crime reporting should, be ex- 

> panded to include background and interpretive reporting o£ all 
crimes and by reporting what happens aft^r crimes. The intention 
is to enlist concern by reminding the public o£ it^ own responsi- 

" bilities* 

-« ^ 
The Evolving Standard . *x ' 

In 1918 the coulrts upheld a contempt conviction against the 
Toledo Newspaper Company on the grounds tiiat publications 
in the Toledo Bee critical q£ the-court's handling of a case hacl 
"tended to obstruct justice*" In 1941 this interpretation of ob- 
struction of justice was to be severely restricted. lu Nye v, U.S. 
(Sis U.S. 38, 1941) the court ruled that an acj had to be com- 
mitted near the courthouse to qualify as an "obstruction." In the 
same year the court adopted tlie "clear and present danger" 
principle under which an act was not considered a threat unless 
it could be demonstrated that the magnitude of the threat and its 
immediacy to the situation constituted a danger to society, itself. 
The first icases concerning tlie media from which this principle 
evolved (Bridges v. California, S14, U.S. 252, 1941; Pennckamp 
V. Florida, 328, U.S. 331, 1046, and Craig t;. Harney, 331, U.S. 367, 
1947) did not involve jury trials but the ruling was extended to 
them in Baltimore Radio Show U.S. (193 Maryland 300, 67 Alt. 
2d, 497, 1949.) The implication of the ruling was that judges 
and jurors were presumed tb be impartial until evidence to the 
coktrary was established.. 

In 19G1 (Irvin v. Dowd, 336 U.S. 717, 1961) a murder convic- 
tion was vacated and remanded because the jury was found to 
V have been prejudiced by newspaper, television and radio coverage. 
This case introduced wliat has co^e to be Icnown as an "either/or 
test.'^ If actual prejudice on the part of jurors-^r publicity of 
such a nature and extent as to make prejudice a reasonable 
assumpcion--could be established, then impartiality coul#not be 
presumed. 

i * In Rideau r/. •Bouisiana (373 U.S. 723, 1963), a conviction was 
reversed because a filnci showing the defem|ant confessing was 
televised in the area from which -the jury was to be drawn. In 
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1965 (Estcs t;. Texas, 381 U*S. 532, 1965) a decision was reversed 
both because the case was widely publicized and because the trial 
was televised.^ Likewise, in Sheppard v. Maxwell (384 U.S. 333, 
1966), a conviction was reversed on two grounds affecting- media 
—adverse pr^ coverage and domination by the media of the 
courtroom itself. Since Irvin v. Dowd, the judicial consensus has 
been that for where a substantial segment of the community is 
exposed to prejudiciaj publicity, the publicity itself is assumed to 
cbpstitute a hostile community atmosphere. 

The legal evolution of prejudicial publicity was for a time con- 
founded wjth the concept of obstruction of justice. It was as if, 
given that the media were not guilty of obstructing justice, the 
jurors had not been influenced. Howjcver, the clear trend has 
been away from placing the burden of pj;oof on the defendant to 
demonstrate prejudice ami toward assuming that a prejudicial 
report biases jurors. 

1 • < 
Wave of Interest ^ 

Although interest in the fair tria|/free press question has been 
a continuing one, the latest and strongest wave of interest resulted 
from the large number of highly publicized trfals and other eVents 
of the early 1960s. These included the trials of BilUe Sol Estes 
ancl Sam Sheppard, the assassination of John Kennedy, the report 
of the Warren Commission, the shooting of Lee Harvey Oswald 
and a number of Supreme Court decisions. Pickerell and Lipman 
note that between January, 1963, and March, 1965, over 100 
criminal cases were appealed on claims of prejudicial publicity.*^ 
Since reversing convictions has not been an acceptable method 
for handling such cases, there was a rush in legal circliss to "do 
sometliing," and the formation of various councils resulted. 

The most widely publicized council was the ABA Project on 
Minimum Standards for Criminal Justice, Fair Trial and Free 
Press. On October 2, 1966, this council issued a tentative draft 
of its findings. Commonly known as the "Reardon Report,*' it 
was adopted by the ABA's House of Dele^tes m February, 1968. 
As summarized by Reardon and Daniel,^^the report concludes that 
substantial contributions to justice are made by the media and 
that no steps should be taken to impair media effectiveness; that in 
a significant nnmber of cases dissemihation of information during 
the pretrial and trial process poses a treat to the fairness of the 
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trial and that the number of cases so threatened is greater than 
commonly thought; and finally |;hat efforts to control the flow of 
information should be directed to the source of this information— 
for the most part, attorneys and law enforcement officials. Put 
more directly, th? Reardon Committee may have 'wanted to 
restrain the press, but saw no constitutional way to do so, Further- 
/ \mott the Supreme Court (ih Sheppard v. Maxwell) refiised to 
deal with the question. The committee recommended strongly 
thnTthe courts exercise control over attorneys, ^w enforcement 
personnel, and the like, as an indirect control over those over ' 
whom they had no djirect control: members of tlie press. The 
Reardon Report affirmed the right of the media to print what 
information they could obtain but at the same time took steps to 
restrict Jhem in obtaining pretrial jnforrnation. The committee 
did not oppose the u«p of contempt powers against the medial 
instead it recommended that such powers be used only when 
utterances were "calculated to affect the outcome 6t the'trial,"" ^ 
The responses of state bar associations to these recommendations 
were notajthusiastic. 

The report of ^he Special Committee on Radio, TV and the 
Administration of Justice of the Bar Association of the City 'of 
New York (1967), generally known as the "Medina Report." 
arrived at virtually the same conclusions as the Reardon Comn\it- 
tee but suggested different renJedies, The Medina Committee did 
not believe that the rriedia could be included in any use of .a con- 
tempt power resulting from publication of information. Both 
the Reardon and the Medina Reports agreed that Canon 20 of 
the Canohs of Professional Ethics should be retised to exert 
greater control over the utterances of lawyers. Both groups 
j;tresscd ^he need for self-discipline on the part of the legal pro- 
fession. 

Still another committee report appeared on the scene in 1968, 
The Judicial Council of the U,S, had (Convened its standing com- 
mittee on the Operations of the Jury System, which in tu^n con- 
vened a Subcommittee to Implement Sheppard v. Maxwell, After 
two years of deliberation, this group put out its findings in vmxt 
has come to be known as the Kaufman Report, and they led to 
conclusions similar to those of the Reardon and Medina Commit- 
tees: that the flow of inadmissible information should be con* 
trolled by controlling those over whom the courts have juris- 
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diction. In addition, the Kaufman Report spelled out special 
orders for use in widely-publicized ^nd sensatjonal cases. 

The response of the media to the recommendation^'of all three 
committees Was unenthusiastic and this surprised and disappointed 
those on the committees who considered their own position 
viS'd'Vis media to be, at the very least, indulgent. . After hearing the 
reaction of journalists. Judge Medina was qudted as sayipg, 
"Fraijkly, I think those people don't know who tlieir friends are."** 

The media saw in these reports a dangerous trend in inhibiting, 
press access to information and setting an unhealthy tone that 
portended still Cyrthcr restrictions. They felt that many of tlie 
recommendations in tliese reports are based on reactions to Shep- 
pard Vn Maxwell a case in whiclr Jcgal authorities, more or less 
agree that the court failed to use powers at its disposal, not that 
additional restrictions were needed. The judiciary, they argued, 
is claiming ihc right to control the activities of the police, yet the 
police are responsible to the executive, 'not the judiciary.** 
Furthur. after the ABA adopted the recommendations of the 
Reardon Committee, rulings appeared in the form of "protective 
orders" or "gag rules.*! Attorneys Warren rind Abell argue tliat 
prior restraint ii plainly censorship, a riglit the courts cannot 
legitimately claim. They called such restrictive orders the "crab^ 
grass in the garden of free speech."** Even where such restraints 
arc limited to those over whom the couf ts exercise control, such as 
attorneys, they argued, the Supreme Court has never found that 
the right to free speech can be abridged because of occupation; 
even for^an officer of the court, cfear and present danger must 
be shown. 

The status of prior restraint rules is currently in question. In 
.October, 1973, the Supreme Court refused^to hear the case of 
two aton Rouge, La., reporters (Dickenson v. U.S., 4G5 F 2d 
496^ 1972) whose contempt conviction for violating a prior re- 
straint ruling had been upheld by the Louisiana Court of Ap- 
peals.*'' ^ 

In 19G7 tlie American Newspaper Publishers Assqciaiion 
(ANPA) formed a comJnittee which issued its own report,*® con- 
cluding that tjjie presumption that pretrial publicity is prejudicial 
is based on conjecture, not fact, and that restrictions should not 
be placed on the press in the absence of evidence. It maintained 
that tlie right to a free press is the right to the free flow ofHtttor- 
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mation, and that .this right is as much abridged Jsy cutting off the 
souite of information as it is by cutting ;off the means of -dis- 
tribution. It also contended that, since- ho one can legitimately 
be forced to give information to the media, no one can be pre- / 
vented, legitimately^ j&rom doing so. Th^ ANPA established a 
^tibcommittee to prepare a report on the actual impact of pretrial 
publicity on Jurors in criminal cases: 

What Constitutes F^^^^ 

There is no clear agreement on what cbnstitirfes prejudicial 
publicity.. Richardson defines it as-*'Any pubUcity which reason- 
ably is calculated to prevent an accused frbm' having a fair trial 
under the constitution,*'^^ whileXeWiile would capfl "prejudicial" ' 
/'anything that influenqes the opinion of the reader— particularly 
as to the guilt of the accused."^® 

The first definition emphasizes the information communica:ted, 
the second the actual effect on the reader. The latter definition 
has been called into question because it is "impracticafto subject 
judge and jury to psychological exams in order to determine 
whether certain publicity had, in fact, affected judgment values 
adversely."2i 

Whether prejudicial publicity is certain kinds of materials (rc- 
^gardless of effect) or certain kinds of effects (regardless of ma- 
terials or intentions), there is consideiftble agreement as to what 
kinds of revelations tend to produce particular undesirable effects. 
Among the types of disclosure commonly regarded as constituting 
or resulting in^ prejudicial "publicity are: . [ ' 

• Disclosure of a confession. 

• • Disclosure of a prior criminal record. 

• Inadmissible evidence. 

• Statements of investigating officers or prosecuting attorneys con- 
cerning evidence of guilt. 

• Statements of the defense attorney regarding an msani 

• Statements of the defendant's refusal to take a lie detector test or 
to coo|Jerate in other ways. 

• Suggestions of reprisals in the event of an unpopular verdict. 

. • Publication of a photo of tfie accused where identification is ah 
■■ issu6. ' ^ - . 

• Anything arot|sing*passion such as the publication of gory scenes 
of acrime, • ^ '• • 
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Regarding the infl^^ of the time of publication, LeWine 
argues that the greatest efiEect may be anticipated from information 
made available prior to trial.^^ Most information cbnceming the 
case is promulggited at the timcAof the crime and the initial 
arrest.^* Information made available during a trial is of course 
under the control of the court. Information made available fol- 
lowing a trial could influence a retrial, but this concern is remote. 

Although it is not clear that prejudicial publicity affects juiy 
trials. alone, it is these that have received the most attention. After 
the Reardori Report focused attention on the jproblem and the 
ANPA Committee took the view that its effects are not known, 
several studies appeared .which attempted tp assess both the in- 
cidence of pretrial publicity and its probable effects, if any. 

Data from the State ojE California for 1969 (as reported iii 
Warren and Abell) show that of more than 1,25 million arrests of 
all kinds, only 0.25% resulted in felony jttry trials. The authors 
conclude that few criminal matters receive any publicity whatso- 
ever and fewer still receive the kind of publicity that might pose 
a 4hreat to a feir trial.^* Hough, under the sponsorship^^of , the 
ANPA, looked at the disposition of felony *cases in one criminal 
court in tlie city of Detroit for a six-month period and found 
that fewer than 5% of felony warrants eventually came to a jury 
trial,^^ A survey in Los Angeles County covering a five-year period 
revealed about 200,000 criminal felony filings and abOut 10,000 
felony trials.2* Hough found that one Detroit newspaper named 
32 persons in news stories of criminal cases in one month, but 
only six eventually had a jury trial. One was acquitted and five 
were found guilty,27 No comparable statistics are presented for 
those who had received no publicity. During |he five-year period 
examined by in the Los Angisles County study, in only ten trials 
did prejudicial publicity becornie an issue.25 

Another way of assessing the .extent of pretrial publicity has 
been to examine defendant complaints. Siebert, also under the 
isponsorship of the ANPA, found that of a sample q£483 federal 
and state judges^' 25% report having been asked in the previous 
year for a change of venue because of prejudicial publicity; twenty 
percent of these requests were granted:^* Siebert .reports that 
responding judges, over their entire careers, had granted motions 
for new trials based on a claim of prejudicial publicity in 35 cases 
(6.6% of those who had brought such motions.) A study covering 
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mid4964 to inid-1966, reveals that of 40,000 jury trials of felony 
cases nationwide, the question of news repptts was raised in 61 
cases. Relief was granted in six. In three cases relief was based 
on the determination that the judge had not exercised perorgativcs 

. available to him during the trial (forbidding jurors to read news- 
papers, change of venue, etc.). Although in no case was relief 
granted solely on the argument that media coverage had made^ a 
^ir trial impossible, it may be inferred thafe media performance 
pl^yeda role in three cases.^^^ Stanga reports that in the three years 
beginning with 1966 there were 202 cases decided wKich involved 

, prejudicial publicity. Of .these, only 12 resulted in either setting 
aside or reversing a convictien. Of the 12, ^ix involved jury ex-* 
posurc or possible exposure during the course o£ the trial. (Stanga 
found a greater tendency to reverse fpr publicity that rieacKcs a 
jury during trial than for pretrial publicity.) Otthe six'cases in- 
volving' pretrial publicity, five were reversed because the court 
had failed to fcxercise the authority available to it (dismissing 
jurors, changing venue, effectively utilizing voir dire, etc.) Only 
one conviction was set aside for the specific reason that potentially 
prejudicial publicity had reached the jury (the jury had been 
given the defendant's past criminal record), even though no bias 
was demonstrated." Former Justice Tom Clark has remarked that 
only about five of the 3,500 cases a year coming for consideration 
before the Supreme Court involve a conflict between the freedom 
of the press and the rights of the defendant." 

One might ask if the questions raised by these investigators arc 
the correct ones on which to base a judgment concerning the 
pervasiveness of pretrial publicity, and its effects. For instance, 
does .an account of tHose who have, successfully argued their cases 
on this basis really tell us anything about the extent of the prob- 
lem? Or, does the fact that the issue is raised aid the assessor? 
Within the adversary system, assertions that publicity has pre- 
cluded.a fair trial may represent a strategy fpr appeal rather than 
an honest belief that publicity produced effects. More funda- 
mentally, one might question whether the extent of the problem 
isitself a valid consideration. The facts appear to Support the view 
that those who arc subjected to potentially prejudicial publicity 
are a relatively small percentage of those who are accused of 
crimes. One must then decide whether this does, or should, lessen 
the concern. - 
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' - * 
Remedies Available to the Courts- 
One idct is. cenain--pTctxidl publicity complicates the-work of 
presiding judges. Aside from the disputed right to control the 
press (or those who might talk with the press) the courts possess 
certain undisputed- right$ to guard against the possibility that 
prejudicial publicity will influence trial outcomes. Among the 
methods open to the court are: change of venue, venire from other 
jurisdictions, voir dire, sequestration of the jury, admonition by 
the judge, and severance and continuance. 

Siebert solicited the opinions of judges as ta the effectiveness of 
these measures in guarding against possible negative effects of 
preji|dicia{ publicity. Seventy-seven percent of the responding 
judges thought the change of venue nvethod was moderately, 
effective; 23% believed it ineffective. Choosing a jury from another 
venire does not appear to be a popular option: only 12% of 
responding judges could ever remember having such a request 
Voir dire examination stored high, with 80% of the judges be- 
lieving it to be an effective means of dealing with pretrial pub- 
licity, while only 6% viewed it as ineffective. Eighty-seven percent 
of the judges believed sequestration to be elective, 13% thought 
it ineffective, but only 25% used it frequeiilly and about half 
never used it. About 82% of the responding judges said that they 
did admonish jurors; of those \^ho did, about 70% said that they 
had never had any reason to believe that the jury had' not complied. 
Of the remainmg methods, about 76% thought that they 'were 
either "very effective" or "moderately effective" in countering the 
effects of pretrial publicity.** 

Willingness to seat jurors who hac[ been exposed to publicity 
varied widely, both among judges and fr9m region to region. 
For instance, a venireman who says that he has read of a case in 
the press but maintains that he can disregard what he has read 
will be accepted "always" by- 16% of the judges in- the Pacific 
region, but by only 2.5% of the judges in the Northwest.** On the 
question of eliminating a potential juror because he admits to 
having heard of a confession, 39% of the judges said' that they 
"alw^s or practically always" sustained such a challenge, while 
36%of the judges said that they "never or practically never" 
sustained such a challenge. The rest of the judges were divided 
among the categories of "most of the time" "about half the 
time" and "occasionally." This U-shaped distribution seems to 
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indicate a U-shapcd l^elief on the part of judges as to whether 
pretrial publicity concerning a confession' can efiEcctively be dis- 
sipated by the process and events of a trial- On the mpre general' 
question of whether a juror could make a fair^and impartial 
judgment^ although informed, about three out of four responding 
judges believed they could. 

The judges were asked their opinions on the appropriateness 
of publishing certain facts* Ninety-six percent believed it inap- 
propriate to print information about a confession; 94% thought 
it inappropriate to publish the results of tests or the fact that the , 
accused had refused to submit to tests, while 86%^ thought that 
mention of a criminal record was not appropriate. (The surveyers 
did not ask the judges what they believed the -effects of ^uch 
publication mighi be.) , 

On the question of allowing the press to be present, 73% of the 
responding judges said that they would allow the press to remain 
while the admissibility of evidence was argued out^of the presence 
of jurors. (Many noted that the press is rarelyi present.) Twenty- 
six percent of the judges reported warning the press periodically!^ 
against publishing certain malerials. Of those, only 11% could 
remember any incident wherb the press had disregarded the 
warning- 

A study which dealt with practices and attitudes of judges - 
towards access by the media also is reported by Siebert.^® The 
practice, overwhelmingly, is to allow notctaking reporters, while 
prohibiting all recording equipment (and thus reporters who 
depend on such equipment)* However, responses to the question 
o^ \vhat should be allowed were somewhat more jEavorable to the' 
mejlia representatives, now excluded and somewhat Jess favorable 
to those now admitted. For instance, 93% of the judges prohibited 
picture-taking ki the court, although only 88% thought that such 
picture-taking should be prohibited*^ Only 4% barred reporters 
from preliminary hearings but 13% thought they should be Ex- 
cluded. 

jhfi addition to the tactics which the court may employ during 
triakto deal with pretrial publicity, certain remedies are available, 
after trial. These include appeal, mistrial and habeas corpus. 
The respondents in Siebert's study believed these measures, 
particulary motion for a writ of habeas corpus, to be ineffective 
in countering the effects of prejudicial ^publicity* Even if such 
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measures did help redress any possible wrong done to the defen- 
dant, they are wasteful of the court's resources and thus inefficient 
remedies. 




The Behavioral Research 

An EDITORIAL in the New York Timcsi>l No-' 
vcmber 18, 1964, reads: "No individual can receive a truly fair 
trial if before it is Iield the minds of the jury have been influenced 
or inflamed by one-sided, incomplete, prejudicial, or inaccurate 
statements." The language of this statement makes the conclusion 
difficult to debate. Y^t the conclusion— that there is a direct rela- 
tionship between publicity and the^ability of jurors to approach 
a trial fairly and openly— has bc^n extensively debated. We need 
to assess what is known about this problemf 
' - One approach is to exaniine what may be learned from the more 
gencr^klizcd studies in the behavioral sciences, particiilarly from 
those studies concerned with ^how man organizes information. 
This section considers how what is known from the bciiavioral 
sciences might be applied to the issue of the effects of prejudicial 
publicity on jurors. (The aissumpt'ion here is that the publicity 
runs counter to the defendant's case.) 

Goggih and Hanover pose two question (Is or is not a belief in 
guilt formed by exposing individuals to incriminating facts? If a 
belief in guilt is so formed, does it prevent a juror from being 
impartial?).^^ They attempt to answer these questions by drawing 
on the findings of social psychology. They conclude, mainly on 
the work of Krcch and Crutclifield)^^ that man will organize 
whatever material he has, no matter how sparse or incoinplete, 
into a coherent whole, then interpret it according to his own 
needs, not^he least, of which is the need to form his beliefs 
in such a wa^ that he will receive social approval. Once formed, 
his beliefs will tend to be absorbed into the existing belief struc- 
ture and will be resistant to change. The belief structure includes 
uncons^^ious as well as conscious elements. II; at the unconscious 
level, it will be more, resistant to change. These propositions 
form a basis on which to consider the possible effects of prejudicial 
publicity, remembering that people tend id accept as reliable what 
is presented to them through the media, especially television.** 
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Warren and Abdl enumerate a progression of events which 
taken together could jeopardize a fair trial.*^ Their recipe for 
injustice mds: 

• A juror receives information tiprough the press. 

* • It is information beyond that ultimately introduced in,to evidence. 

• He remembers this infonnation. 

• He develops a preconceived idea therefrom as to the guilt or 
innocence of the accused. 

• He conceab bias on voir dire. 

• Ignoring the court's uwtructions, he considers the extrinsic data 
in deliberations. 

Wilcox uses a similar sequence in attempting to predict the 
effect of a particular piece of evidence on the verdict, particuTarly 
the effect of the message upon images, perceptions, attitudes and 
behavior. These he relates to the cognitive, affective and conative 
aspects of the decision process.*** Wilcox's outline for. considering 
evidence from the behavioral sciences is used here to assess impact^ 
at various stages of the trial process. 

The Trial Opens , 

Wilcox concluded from his own studies and from those of Dow*^ 
that crime stories are organized differently from other kinds of 
information and that they have a strong affective (emotional) 
component. Identification wth the criminal is minimal. Many 
prospective jurors are unable to distinguish'accusation from guilt. 
Also, as Goggin and Hanover poiij^outt^ there is a tendency to go 
beyond the data in organizing a consistent reaction." Asch has 
found a tendency to form impressions of a central trait.** Assuming 
that an accusation leads to an impression of a central trait, other 
infonnation may later be interpreted in terms of this trait. In 
addition, Norris has noted the tendency for "closeminded"J 
people to fail to separate the source of the message from its 
content.** 

As applied to the trial situation, some jurors may fail to con- 
cern themselves with whether the evidence was presented in the 
courtroom or through the media. Bias may exist before court is 
convened, although this bias may be deeper than anything that 
can be explained by media coverage, a point that will be con- 
sidered later. 
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jury Selection - 

.It may be expected that prospective jurors will iJcst remember 
items that are repeated, central ideas rather than details, and things 
that tfiey relate to their own individual lives. Although it may be 
the "closed-minded" person who first fails to make the distinction 
between the source and the message, as time passes the message 
will be remembered while the source is forgotten by other indi- 
viduals as well. ,Thi$ refers to the Hovland and Weiss "sleeper 
effect"** which finds that information originally rejected as com- 
ing from unreliable or unacceptable sources gains acceptance over 
time as the relation to the source is forgotten.*^ 

Brocder conclucles that voir dire is ineffective as a screening 
device but highly effective as a technique for instructing jurors 
in their obligation to disregard pretrial publicity.*' , 

Trial Arguments 

Early in the trial the jury is exposed to strong arguments on one 
side (guilty) and either weak arguments or no arguments on the 
other side (innocent). According to McGuire's inoculation thcory<^ 
this should result in one of two possible effects. If tlie juror has 
been exposed previously to weak "inrit>cent" arguments, the trial 
should favor the stronger argument when the juror is exposed to 
two sides. If the juror has been exposed previously to no "in- 
nocent'* arguments, only to "guilty*' arguments, McGuire would 
predict a judgment in favor of "innocent** when the juror is later 
exposed to two sides. In either case, this tlieory does not suggest 
negative effects for the defendant from pretrial publicity. Because 
McGuire*s work relates to cultural truisms, his findings must be 
extended to pretrial publicity witli caution* 

Closely related to inoculation phenomena is the research on one- 
sided antl two-sided communications. I.umsdaiue and Janis have 
found that subjects exposed to a one-sided communication (for 
instance^ prejudicial publicity) are more likely to shift to the 
opposite view when later presented %vith counterpropaganda (as 
in the courtroom) than are subjects who originally heard a two- 
sided argument*^^ In this research both "one-sided** and "two- 
sided** arguments advocate the same position. The difference is 
that in the "two sided*' argument a small^number of counterargu- 
ments is presented in an effort to defuse the effects of these and 
similar arguments when the subject later is exposed to thein. 
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Thus it would appear that prejudicial publicity is not most 
effective when totally "one-sided," This would be true especially 
i£ jurors were highly intelligent, since Hovland, et aL, have found 
that **two-sided" arguments are more convincing to those who are 
more intelligent, where one-sided arguments are more convincing 
to those who are less intelligent," 

As to the time sequencing^ of ^prejudicial publicity and trial 
arguments, an early experiment by Lund found that when sub- 
jects .were prescntjcd fijrst with one argument and then with an 
opposing argument, the position taken by the subjects shifted first 
in the direction advocated by the first argument and then in the 
direction advocated by the second,'^ A similar tracking effect has 
been found among jurors. Weld and Riff have found that simply 
reading the indictment leads to a belief in the guilt of-^thc. accused, 
but in subsequent phases of the trial, judgments of guilt or in- 
nocence tend to shift with the evidence as it is presented,'" 

Data from studies of primacy-recency effects make contradictory 
predictions concerning the effects of pretrial publicity. Tliere is 
reason to believe that tlie second imessage (tht trial) would carry 
more weight than the first (the /prejudicial publicity), since the 
effects of the first message largely will have been dissipated through 
forgetting. Weld and Riff have confitmed one form of recency 
effect in the courtroom involving only the-trial arguments them- 
selves: that the presentation of all the prosecution's arguments, 
followed by the presentation of all of the defense's arguments, 
tends to produce the most findings of "innocent"'* 

However, there is evidence favoring the primacy effect where 
ptedudicial publicity is concerned. Miller and Campbell have 
found that, while the earlier message has a higher probability of 
being forgotten than the later message, especially if the two mes- 
sages are separated in time, the earlier message also has a higher 
probability of being believed.** Rosnow finds that primacy has an 
advantage in those cases where the topic is controversial, familiar 
and interesting." He concludes that two of the three conditions 
favoring primacy (controversial and interesting) arp present in 
most cases involving pretrial publicity. So is "first impression," 
which Kclley has found to persist where a central dimension of ^ 
personality is involved.*^ 

Nevertheless it is extremely difficult to determine what effect 
may be anticipated simply from having been exj(kised to prej* 
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udicial publicity first. In any case, strong arguments may be 
expected to overcome order effects, as Rosnow suggests.*^ 

Admanitions 

It 1$ the duty of judges to instruct jurors to disregard all inad- 
missible evidence, including that gained from pretrial publicity. 
There are two questions regarding judicial instructions as they 
relate to prejudicial publicity: Do jurors discuss inadmissible 
evidence during deliberations? And can the juror exposed to ii^- 
admi$siblc information put it aside consciously or unconsciously? 
Efforts to resolve these questions have resulted in equivocal find- 
ings/ The JJnivcrsity of Chicago jury project did find jurors 
generally take seriously their roles and the instructions of the cdurt, 
which suggests that jurors may at least attempt to disregard in* 
admissible material*** 

Deliberations 

Indications from social psychology are that the deliberating jury 
will have the effect of moving deviant members towards the views 
of the majority members.*^ The University of Chicago jury project 
found that juries rarely ^move to the side espoused initially by a 
minority of mepmbers,*^ An6tl|cr fvrca which may bear on the 
dynamics of jury deliberations concerns the propensity of an 
^ individual to take a greater -risks after he learns that others are 
willing to assume more risk than he had believed originally. This 
phenomenon has come to be known as the risky shift.** A plausible 
explanation of this effect is that individuals like to believe them- 
selves to be higher-than*averagc on some dimension which they 
value, particularly if this dimension Im a quality of roguishness 
or abandon about it. After discovering that they are not as risk- 
prone as they thought, relative to others, they shift to a riskier 
position. How these group aspects of jury deliberations interact 
with pretrial publicity is a matter of speculation. 

Verdict 

The point in the trial process where the cogiiitive and affective 
aspects resolve into the congitive dimension is the verdict^thc act of 
decision, an act that changes the nature of the deliberation 
pipcess. Kalven and Zeisel found that judges and jurors tended 
to disagree on verdicts in very close cases, and that the judges 
frequently ascribed this disagreement to the fact that they, the 



Prejudicial Pubiicity / 19 

judges, had information that the jurors did not have, such ?is 
inadmissible evidence.** This suggests tliat, in close cases, jurors 
will seek out information, legitimate or otherwise, and use it (as 
the judges did) irtorc than they would in cases where either guilt 
or innocence is m;ore clearly established. 
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Although there is still only limited informa- 
tion from research on the effects of prejudicial publicity on juries, 
interest in this area is increasing and tlie body of evidence con- 
tinues to grow. 

In an attempt to determine the relative power of various kinds 
of information to influence a jury, Wilcox and McCombs gave 
subjects eight versions of a crime story which contained infor- 
mation on evidence, previous criminal record and confession. 
They found that information that the defendant had made, a 
confession was the most prejudicial elementm the story,** 

Kline and Jess exposed their subject jurors to either a ^'prej- 
udiced" (experimental) or an '^unbiased" (control) news ac- 
^count***'^ Experimental and control juries were jassigned to each 
of four mock trials of a civil case. Of the four juries i!i.:t heard the 
"prejudiced" version of the new account, three c^^'f iaed not to 
consider it, although in all juries someone referred to this inad- 
missible evidence during deliberations.** The results were incon- 
clusive, however. Of the three "trials" in which the prejudiced 
stories were rejected, both the experimential and control juries 
found for tlie defendant. The fourth jury, which used the inad- 
missible material gained froni prejudicial publicity, found for 
the plaintiff, but also did the control jury which had not heard 
the prejudiced information. ' 

In an experiment by Tans and Chaffee jurors were given news 
accounts which were either "negative" (i.e., the accused confessed 
or he was said to be guilty by the district attorney), N^positive" 
(the accused denied guilt Or was said to be not guilty by the district 
attorney), or "neutral" (in Wo out of three cases there was a 
simple statement that the accused had beeh detained.) Jurors 
then completed response forms on which they rated their beliefs 
as to the guilt of the accused. Belief in guilt was correlated with 
other negative evaluations of the accused but were not substantially 
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affected by demographic descriptions. The more information 
supplied, the more willing were jurors to make a judgment. The 
most damaging form of evidence was found to be a confession, 
but the mere fact of arrest implied guilt for many subjects. 
"Positive" publicity resulted in many fewer judgments of guilt 
than did either the "ne^tive" or tlie "neutral" versions^ which 
did not differ significantly from each other.*^ 

Hoibcrt arid Stires looked at the effects of pretrial publicity on 
simulated juries of high school students. They found that prej* 
udicial publicity influenced the judgment of low I.Q. female 
Jurors but not those of male jurors or high LQ* female jurors. 
The authors suggest that sex differences might have been expected 
since the case was one of rape.** 

Simon's widely-quoted study exposed subjects to a "sensational" 
news account, including a description of the accused's past criminal 
ircord, while other subjects were exposed to a "conservative" 
news account of the same incident The sensational account en- 
hanced juror readiness to believe in the guih of the accused prior 
to the trial; those who saw the conservative venion were more 
willing to suspend judgment. The trial itself reduced the differ- 
ences between those who had been exposed |o the sensational 
publicity and those who had befcn exposed to the more conserva- 
tive version to the vanishing point. However, Simon's subjccu, 
after hearing the evidence, were instructed that the accused, if 
convicted, could be executed, which may have influenced jurors 
to be more scrupulous in considerating the evidence. This study 
confounded prejudicial news content with a flambuoyant jour- 
nalistic style, so that the relative influence of these two factors 
could not be separated,** , 

In a study by Sue and Smith, subjects read cither "damaging'' 
or "neutral" news accounts before reading the evidence and 
arriving at a verdict. Here adverse trial publicity led to more 
"guilty" verdicts than did "neutral" accounts.^<> It should be noted 
that subjects read bofh publicity and trial transcripts in a single 
fitting, conditions in which pretrial publicity might be expected 
to show maximum effect. In a second study. Sue, Smith and 
Caldwell exposed subjects to inadmissible evidence, which led 
to more "guilty" verdicts when the .evidence against the accused 
was weak, but made little difference when the case against the 
' accused was strong.'^* 
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The most relevant studies to date, since they duplicate many 
courtroom conditions, come from th6 Free Press/Fair Trial Project 
of Columbia Umversity's Bureau of AppUed Social Reseatch under 
the ditectidn of Alice Padcwar-Singer and Allen Barton. Data 
frojarthis project present ^^p^^ the strongest evidence to date 
concerning the effects of pretrial publicity on jUrbr judgments. 
Padewai^Singcr and Barton^^ and Padewar-Singcri iHind 
that subject jurors who have been exposed to a ''prejudiciar' 
news report (a retracted eonfession and informsttion concemirig 
a past criminal record) are more likely later to judge the accused 
to be guilty than are subject;jurors exposed to a "neutral" report 
of the same incident. None of the reports used in this study 
involved a sensational style of reporting, so that the prejudicing 
condition was restricted to information. In one phase of the 
study, jurors from Nassau County, N. Y., we|*c seated without voir 
dire: They listened to an audio tape recording of 'a tibial based 
on an actual case. The jurors then deliberated to a verdict (or* 
after six hours, declared themselves to be hung). Of the five juries 
exposed to the "prejudicial" condition; 78% of the jurors believed 
the defendant to be guilty; 22% believed him to be riot guilty. Of 
the five juries exp^^ to the "neutral" condition, 55% of the 
jurors believed the defendant to be ifuiity; 45% believed him to 
be not guilty. 

In another phase of the study, 23 juries were selected from juror 
listt in Kings County, N. Y. Procedures were similar to those 
described for Nassau County with several variations. In one 
variation, thirteen juries were subjected to voir dire by two 
experienced attorneys, on the basis of which some veniremen 
were excused. The remaining ten juries were seated without voir 
dire. Another variation allowed more time for deliberation. Of 
the ten juries exposed to "prejudicial" publicity, six rendered 
guilty verdicts, three returned ^ verdict of "not guilty" and one 
remained hiing. Of the 13 juries exposed to the "neutral" condi- 
tion, two reached a verdict of "guilty," five found fpr the defen-/ 
dant and six were hung. A "tally of the final votes of indiiridual 
jurors showed that 69 % of "prejudiced" jurors voted "guilty," 
compared to 35% of *'neutrar jurors. 

Assuijiing that the will of the majority would eventually prevail 
if jurors were given sufficient time to reach a verdict (a conclusion 
^envied from the earlier work of Kalven and Zeisel)/* Padewar- 
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Singer' and Barton projected individual juror votes to show that 
prejudicial publicity would induce twice the number of guilty 
verdicts as would otherwise be expected, a result statistically 
significant at the ,05 level. 

An analysis of voii;^re efEects is jpven in Padewar-Singer, et al 
Jurors not challenged or instructed through the voir dire process 
voted ''guilty" more frequently (78%) after having been exposed 
to prejudicial publicity than did subjects not exposed to this 
' publicity (12%).^** Although voir dire had the effect of dis- 
sipating much of ti^e influence of prejudicial publicityi there 
remained a residual publicity effect/ After voir dire, those exposed 
to the prejudicial publicity voted ''guilty 60% of the time; those 
not exposed to such publicity voted /'guilty" 50% of the timc.^« 
Publidty effects were found to be largest in "close cases.'* 

Jurors in both phases of this study, both those selected ran- 
domly and those selected after voir dire, received lengthy judicial 
instruction. The authors report that such instruction proved to 
be less effective than voir dire in dissipating^ the effects of prej- 
udicial publicity." 

The Columbia University project provides several valuable 
insights into the prejudicial publicity issue. This research has 
^ demonstrated that information concerning a confession a^d a 
past criminal record can translate into verdicts against the accused 
" under conditions closely resembling those of an actual trial. Also 
significant, it has shown that prejudicial publicity can have effects 
in^he absence of a flamboyant or sensational pifesentation* The 
contribution of sensational presentation remains to be determined. 

Their data, with those of Sue and'Smith^" lend support to a 
suggestipn from the Chicago Jury Study^* that inadmissible 
ihformation such as that gained from pretrial publicity is most 
likely to influence jurors when other infonnation is lacking and 
when the d&ision is a close one. 

From the experimental research on the effects of prejudicial 
i publicity on jurors, it seems possible to draw the following tenta- 
tive conclusions: ' ^ 

• iPrcjudicial publicity can influence jurors* initial judgments of 
guilt. 

• The trial process itself, in which the voir dire is particularly 
imporunt, dissipates much of the effect of the prejudicial publicity^ 

28 • ■ " 
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• Publicity does not heed to be presented in a sensational fashion 
to bias jurors. 

• information concerning a confession is the inadmissible evidence 
most difficult to dispel. 

• Prejudicial publicity is most likely to affect jurors when other 
Information is lacking or when the evidence is evenly weighted 
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Findings from the behavioral sciences suggest x 
that prejudicial publicity can in some circumstaitces' influence 
^ the outcome ot a ttiaL Studies directed at the jury trial situation 
yield ambiguous results but provide some evidence that potential 
jurors can be prejudiced by pretrial publicity. However, the 
question "docs^ pretrial publicity bias the verdict?*' has, in all its 
complexities, only begun to be addressed. In the jury situation, 
in order to influence the verdict, prejudicial information must 
survive a series of steps in the trial process: from the initial call 
as a venireman, when the Jndividuars role changes from that of 
private citizen to. that of impartial observer, through deliberation 
and decision. Each step in the proceeding, properly conducted, 
should make bias less likely to survive.*** We do not know 
what the likelihood is that prejudicial information will survive the 
trial and deliberation process, although we now have some evi- 
dence that it can survive both**^ 

In a case such as this, whete the hypothesized relationship 
involves many variables that are sequential, diffuse and uncon- 
trolled, establishing a relationship (or demonstrating that it is 
unltikely that one exists) is difficult. However a convincing, if not 
tdeiinitive, answer can come from a preponderance of evidence 
gathered from different studies using various methodologies and 
subject populations. Such was the case in studying the effects of 
television violence on children,*- If data can be gathered from 
various sources, and made comparable, satisfactory answers to the 
questions implied should be forthcoming. ' 
. * A major problem with research on the effects of prejudicial 
publicity on jurors is that the various experiments s^re not com- 
parable. For instance the Tans and Chaffee study** would suggest 
that no furtljer damage is done once the juror is informed that the 
accused has been detained, since thgy found no difference between 
the ''negative*' and ''neutral" conditions. More recent studies do 
not confirm this finding, but many studies do not provide enough 
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information to form a clear picture of what is meant by tlie 
*'^eutrar* or "control" condition^ while others present a "control" 
condition of Questionable neutrality. For instance, in Sue and 
Smith, the "neutral" condition included information that a gun 
had been found in the possession of the accused but that it was 
not the one used in the robbery, information wW<^ could con- 
ceivably be interpreted in defense of the accused.^* Looked at in 
this way the Txins-Chaffee finding of "no difference" bicfween 
"negative" and "neutral" publicity is not easily discounted. It 
seems clear that this area of research needs some agreement on 
what constitutes a "neutrar or "control" condition. One candi- 
date for the "neutrar' condition would be reports containing 
only that information which would be allowed under the English 
system, a system of crime reporting which takes a very conservative 
approach to pretrial publicity. . Adopting such a standard as a 
neutral condition for experimental purposes would allow com- 
parisons to be madEe more easily among various studies, and at the 
same time address the question whether any change from our 
present system of reporting, up to and mcluding the adoption of 
the English system, would have any real impact on the quality of 
justice, 

.The data of Padewar-Singer and Barton provide the first 
solid evidence that pretrial publicity can be prejudicial in cir- 
cumstances similar to those of actual trials.*^^ Their data provide 
a baseline against which the effectiveness^of various remedies can 
be measured. However, this observation does not imply that the 
remedies of which they speak lie outside the prerogatives or the 
general practices of the courts. Courts do not simply allow pretrial 
publicity to influence jurors; they are empowered to take steps 
to counteract such influence. A logical next step would focus 
experimental attention on the various remedies available to the 
courts. Padewar-Singer, et al, have made a beginning in attempt- 
ing to assess the effects of voir dire.^^ Information is needed also 
on the effects of various judicial instructions*^ and on .the role of 
the juror and his commitment to impartiality. Again, there is the 
danger that as these studies evolve, procedures will not be specified 
in sufiicient detail to allow evaluation of the study or comparison 
with other studies. At the very least, all experiments which include 
voir dire and judicial instructions should rjpport the exact nature 
of the voir dire and the content of the instructions. 

3i 
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Competent and comparable experimentation is needed to an- 
swer many questions concerning the impacjt of pretrial publicity 
' on eventual jury verdicts. However, aa acceptable resolution of 
' the problem of pretrial publicity will depend more on values than 
: ' " on experimentation. Therefore, several additional points should 
be made. It seems clear that if tlie media do bias the jury against 
the accused, the media are not alone in this function. Tans and 
Chaffee note the tendency to judge ah accused "guilty" rejgardlcss 
of publicity. iSimilarly, their findings that prejudicial infofmation^ 
does not damage the accused any more than simply reporting that 
he was detain^, taisc at least the suspicion* as Warren and Abell 
conclude/ that the largest prejudicing ifactor against the defendant 
is the accusation by lawful authority.^''* And, even if it were 
' established to the satisfaction of reasonable persons that pretrial 
' publicity adversely influences the defendant's chance of an un- 
biased trial, it must be asked whether conflicting rights make the 
dissemination of information a societal necessity. Bush has pointed 
out that pretrial publicity is most apt to appear when the situation 
is highly ambiguous and unstable, i.e., when the public'^ need-to- 
know is most pronounced*"* Unfortunately, this pressure from 
the public i| greatest in those cases where pretrial publicity is 
most likely to bias the jury against a defendant Any solution to 
this contrqvcrsy must consider these conflicting values. 

Finally/ in virtually every piece written concerning the issue 
of pretrial publicity, it is tacitly or overtly assumed that the indi- 
vidual who is accused of a crime "had the' cards stacked against 
him bncc-the newspapers go to work on the case. "•^^ Thi* paper 
began with the same premise, since it represents the problem of 
\ greatest concern to the courts. However, thp assumption that the 
media always act to the detriment of the amiscd must surely be 
> questioned. Particularly in cases where the accused is charged 
with violations' that have political or racial overtones, the media 
.may acquaint the courts and the community from which venire- 
men are to be drawn with diflfering value systems. Even if the 
particular community docs not share the defendant's values, it 
may, once informed, aflirm the right of the defendant to act on 
those values. Two recent studies suggest that such effects may 
indeed occur. A study by Forbes Research finds many emotional 
biases against defendants, but significantly few biases against black 
defendants.*^ This is in marked contrast to the earlier findings 
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of Kalvch and Zeiscl, in which Blacks received a negative-sympathy 
"score (sympathy being positively correlated witli acquittal) It 
i$ at least possible that this difference represents a genuine change 
which niay be due in part to the educational function of the media. 
Singilarly, Friend and Vinson find that under certain conditions 
jurors tend td "lean over backwards'* W^bmpenscitc^ f they 
believe to bfc their own biases. Such behavior results in lighter 
sentences being given to defendants .whom jurors find unat- 
tractive, heavier , sentences being given to defendants whom 
jurors find either neutral or attractive.^' This result occurs when 
the individual making the judgmeiit has made a commitment tp 
be impartial. In this case both the value^ issue and the juror's 
commitment are salient to him. Whatever problems the media 
may be suspected of adding to the trial process, they must be 
credited with making value differences and biases resulting from 
value differences more salient; e.g., those biases associated with 
racial, sexual or political characteristics. 

Some Proposals ^ 

Seymour proposes four possible solutioni/to the problem of the 
potential impact of prejudicial publicity: 

• Usjng contempt powers on the public, including the media, 

• Penalizing the disclosure of information by lav^ enforcement 
personnel 

• Purging proceedings of evidence that has been publicized im- 
properly. 

• Adopting voluntary codes of self-restraint by the mcdia.^* 

The first three proposals place the responsibility for action on 
the courts; the fourth proposal shifts tlie responsibility from the 
courts to the media* 

The first proposed solution raises serious constitutional objec- 
tions, the resolution of which must be decided, ultimately, by the 
highest court. The second suffers from similar it less direct 
problems. Also, there are other reasons why some on both sides 
of the fair trial/free press controversy balk at the direct inter- 
vention of the law into media functioning. Frank Stanton, until 
recently president of CBS, believes that statutory control would 
put the courts in the position of requiring constant surveillance 
over the media, and more importantly, their intervention would 
/drive a wedge between the courts and the media. He bclievei 
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that the restrictions implied by Seymour's first two proposals would 
damage the democratic process itself.** He is joined in this con- 
viction by those who spcuk for the media and by members o£ the^ 
legal profession, Picrson warns against *'overcuring'' the situation, 
and thus creating "new monstrosities more revolting than the 
old/*^« ' 

Even those who favor the use of statutes prohibiting the pr«« 
from publishing, certain kinds of information have serious mis- 
givings about how violations of such statutes would be handled. 
Gdggin believes that the implications of using contempt charges 
against the media are so serious that any such use must be accom- 
panied by ihe right of the journalist to a trial by jury on the 
contempt charge. On a more pragmatic level, Gqggin believes 
that such sututes could never pass a legislative test because the 
media are too powcrful.^^ This hypothesis may soon be tested. 

The third proposed solution has met with little opposition from 
the media; it does of course add to the concerns of the court. 
Sunga believes that one positive result of the free press/fair trial 

, controversy which has been argued over the last decade, is that 
courts arc acting more energetically, within existing powers, to 
protect the rights of the accused.** Meyer, a member of the Rear- 

^don Committee, has written a guide for trial judges in which he 
gives a step^by-step account of the options open to a judge in 
publicized cases. He describes in detail how a judge could and 
should deal with^the question of the press and trial rights.** The 
emphasis here is on the fnahy alternatives, aside from the use of 
contempt power, available to the judge, in protecting the righu 
of the accused. 

The fourth proposed solution has met with skepticism from 
those who believe that an unenforceable code is no code at all. 
However, this proposal has one outstanding point to recommend 
its adoption. Where it has been tried it seems to work. The ABA 
and the American Society of Newspaper Editors met in October 
of 1969 to lay the ground jvork for voluntary agreements and the 
ABA has set up a Legal Advisory Committee on Fair Trial and 
Free Press which has helped establish voluntary agreements in the 
various states. Guidelines voluntarily adopted by the media 
were first established in the state of Washington, and that state 
has had a high level of success with the program.^^ The Washing- 
ton experiment has served as a guide for other states. 
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Press-bar agreements, usually containing a statement of princi- 
ples and a statement of policy (or Fair Trial/Free Press Guidelines) 
are in effect in 23 states, while similar, less formal arrangements 
are in effect in most other states. In 1 972, tlie Freedom of Informa- 
tion Committee of the Associated Press Managing Editors con- 
ducted a survey on responses to the voluntary agrcements.^^^ These 
agreements were generally well received. A majority of editors in 
20 of the 23 participating states judged them to be successful, 
while the majority of judges and lawyers in 18 of the 19 sutcs 
from which responses were received agreed. A more extensive 
survey conducted by the ABA Advisory Committee ort Fair Trial/ 
Free Press in 1974 revealed similar, generally positive rcsponses.^w 
Mitchell finds that reporting of crime news has undergone 
drastic changes since the initiation of the agreements, resulting in 
more restrained reporting-^«» The success of these agreements 
seems to l>e due to the fact tliat they are not simply voluntary 
codes of self-restraint adopted by the media, but cooperative ar- 
rangements entered into by the media, the bar and the courts. 
The consensus is that these agreements have served as catalysts for 
' greater communication and understanding ampng jurists, lawyers 
and reporters/resulting in a steady rediiction in the tensidns that 
were prevalent at the time the Reardon Report was released. 

Mitchell describes a situation in which the new spirit of co- 
operation has furnished the mechanism of enforcement. He finds^ 
that in most states the enforcement follow-up to an unresolved 
complaint takes the form of calling the infraction to the attention 
of the violator's peers on tlie Guidelines Committee. Discussion 
follows and usually an acceptable solution is reached. The im- 
plication is that the reduction of antagonism among professions 
has freed peer pressure to be brought to bear on the issue and 
that this pressure is not as easy tq dismiss as pressure from an 
opponent. 

There are, however, broader issues which have little to do with 
the usual criminal case, which threaten tlie success of press/bar 
agreements. The issuance of prior restraint orders and contempt 
citations against reporters has raised fear on the part of the media 
that the fair trial principle is being extended beyond all acceptable 
limits. Clifton Daniel has warned that to deny the press the right 
to make misdeeds of public officials known for fear that they might 
be denied a fair trial is a "perversion of the meaning of the Bill 
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of Rights." He added, "Justice is too important a matter to be 
left to the law alone. Our cc^nstitution never intended it should 

The situation is very fluid. Press/bar agreements appear to be 
the best hope for preserving all the freedoms protected by the First 
and Sixth Amendments to the Constitution. But, press/bar agree- 
ments depend on the good will of the participants, and the good 
will of the media currently is being stressed. In the late 1960s and 
early 1970s there was a dramatic upsurge in the number of 
subpoenas issued against newsmen. Newsmen currently are being 
sentenced to jail indeterminately (i.e., until they cooperate with the 
court) for refusing to reveal the sources of certain information. 
Feelings generated by such actions are bound to strain press/bar 
agreements. 

Bush has termed the fair trial /free press controversy a "battle 
between two good guys."^^^ The joint councils, with their vol- 
untary guidelines, have calmed much of the conflict, Jargeiy by 
serving in an educational and familiarizing function. Jurists have 
learned to respect the honest concern of reporters for information 
relevant to the public welfare; the press has learned how its be- 
havior affects the legal process and has gained a new appreciation 
of the care which must be exercised, ^specially in crime reporting. 
Whetlier or not these interactions can continue to provide an 
acceptable resolution of the conflict must await the test of time 
and the resolution of judicial decisions on media matters currently 
pending. 
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